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Concept of habitual residence under the Hague Convention on the Child Abduction
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Accurate determination of the child’s habitual residence is very fundamental principle in application of the Hague Convention, from this determination depends such a question whether the Court in some country has the right to consider the matter about the child’s return or non-return and which country’s court has the right to decide issues related to the custody rights. In case if it is established that the habitual residence of the child is in the country to which he or she was abducted the Court in such cases has no jurisdiction to decide about the child’s return or non-return in accordance with the Hague Convention, in its turn - the Court in the country from which the child was abducted has no more jurisdiction in relation to the child’s custody rights.

Therefore it is inferable that in the courts practice when determining habitual place of residence of the child, and it is doesn’t matter which determination models are used, 3 essential criteria can be indicated: parents’ intentions; period of time which is spent in the country to which the child is abducted, taking into account that it should be long-term, not short-term; as well as child's actual relationship with that country. 

In relation to Central Authorities, in exercising their functions with regard to the transmission or acceptance of applications, Central Authorities should be aware of the fact that evaluation of certain factual and legal issues (for example, relating to habitual residence or the existence of custody rights) is a matter for the court or other authority deciding upon the return application. Regarding to evaluation whether respective child was habitual resident before wrongful removal or retention, there is such a practice in Latvia that we are asking applicants to submit certain evidences, if available, such as references from the preschool educational institution or school about the attendance, and/or references from family doctor. Additionally Central Authority is checking Population Registry, where it can see information about child’s place of residence when it was registered, etc. However in majority of outgoing cases it can be seen that abducted children have never lived somewhere else but in Latvia. Accordingly there is no necessity for any other particular evidences. 
Very often the question arises what exactly “habitual residence” means and where it is defined. The question of necessity to include the determination in the Hague Convention of  “habitual residence” or explanation of the term, arised during the 5th meeting of the Special Commission in 2006, in the report of this meeting it is indicated that  the use of a strict definition for habitual residence would go against the spirit of the Convention, noting that habitual residence was above all a question of fact to be decided on a case-by-case basis, and should be distinguished from the more subjective concept of domicile. Some experts of the meeting mentioned above suggested that factual considerations could include indicia such as the child’s schooling, the time spent in one place, the settling of the family in a certain place, and the integration of the child.
Since the 2nd April, 2009 the question about “habitual residence” within the level of European Union is resolved. Until then only some indications existed how to interpret child’s habitual residence, because the term of “habitual residence” was not defined also within the so called Brussels IIbis Regulation. In the practice guide for the application of this regulation it is indicated that the child’s habitual residence does not refer to any concept of habitual residence under national law, but an “autonomous” notion of Community law. 
However with the decision of European Court of Justice (ECJ) dated with 2nd April, 2009 (case No.C-523/07 A) several criteria has been indicated for the determination of  the child’s habitual residence for the purposes of application of Brussels IIbis Regulation in relation to the matters about parental responsibility. In the case A, which is not related to the child abduction matters, ECJ held that the concept of ‘habitual residence’ under Article 8(1) of Brussels IIbis Regulation must be interpreted as meaning that it corresponds to the place which reflects some degree of integration by the child in a social and family environment. To that end, in particular the duration, regularity, conditions and reasons for the stay on the territory of a Member State and the family’s move to that State, the child’s nationality, the place and conditions of attendance at school, linguistic knowledge and the family and social relationships of the child in that State must be taken into consideration. It is for the national court to establish the habitual residence of the child, taking account of all the circumstances specific to each individual case. Therefore it is inferable that ECJ, indicating criteria for the determination of the habitual residence, has took into account several models how to define habitual residence and has combined them into one common interpretation.
In its interpretation about habitual residence ECJ indicated criteria that are essential and which are already present in the court practice of cross-border child abduction cases under the Hague Convention. For example, the period of time in interpretation of ECJ corresponds to the criteria of time and regularity. Child's actual relationship with the State corresponds to the criteria of place and circumstances of education, knowledge of languages, as well as social connection and relations of the child and his family in particular country. In its turn the intention of parents corresponds to the criteria about the reasons why the family resettled in that particular country.
Of course, criteria indicated by the ECJ are not binding for the third countries, for that reason they will rather use their own national regulation for the determination of the child’s habitual residence or will follow to the cognitions consequent from the practice of national courts. However, it can not be excluded that in respect of this matter the criteria made by the ECJ for the determination of the child’s habitual residence could be as a new motivation to review national regulation.

In the report of the 5th meeting of the Special Commission in 2006, when reviewing operation of the Hague Convention, it is also indicated that ECJ may eventually render a decision on habitual residence and that this would bind the Member States of the European Union and could have persuasive value for non-Member States.
One of the interesting and at the same time the most difficult issues in relation to the concept of habitual residence under the Hague Convention is how to determine habitual residence of the child, if he or she changes his or her location very regularly, namely, if the child spends almost equal time in two countries.

In relation to this issue  proffessor Paul R.Beaumont from University of Aberdeen in the UK in his book about the Hague Convention has concluded that in the context of the Hague Convention it is not always necessary that a child has one, and only one, habitual residence. This is because of non-application of the Convention may be the best result in cases where a child is not habitually resident anywhere or is just habitually resident in the State of refuge as in the place from which he or she has been taken. However, if habitual residence is being used in a choice of law Convention then a lacuna must be avoided if it is the sole connecting factor. Likewise, if it were to be adopted as the sole, or main, ground of jurisdiction in a Convention, then it may be necessary to avoid construing the term too restrictively and thereby creating a situation where no court has jurisdiction and therefore preventing substantives proceedings from being brought.
